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Commensurate with the duty imposed upon county
commissioneérs courts to provide roads and
bridges, such courts would have the Implied
power to 1ssue interest=bearing scrip war-
rants against the Road and Bridge Fund &s a
necessary incldent to a compliance with such
imposed duty.

The county commissioners court is. without
authority to issue interest-bearing scorip
warrants against the General Fund for current
expenses, .

OFFICE OF THE ATTORNEY GENERAL

February 19, 1940

Hon., E. W, Easterling
County Attorney
Jefferson County
Beaumont, Texas

Dear Sir:

Opinion No. 0-1703

Re: Power of county commis~
sioners court to issue
interest-bearing scrilp
warrants,

We are pleased to reply to your letter of November 13,
1939. You therein present two_questions for our consideration:
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(1) Whether or not the county commissionars couss nay
issue interest-bearing scrip against the road and hridge funi, in
payment for road and bridge expenses;

(2) Whether or not the county commissioners couwi: may
issue interest-bearing scrip against the general fund, in payment
for current expenses,

~ In regard to the first question, we find no provisior in
the statutes or the Constitution of this State which exprassly
authorizes the county commissioners court to lssue interest-
bearing scrip against the Road and Bridge Fund in payment for road
and bridge expenses; however, since the county commissloners cours:
has the expressed power and duty to "exercise general corlrol over
all roads, highways, ferrys, and bridges in the county"® (Awrt.2381,
sec. 6, Vernon's R. €. 8., 1925), and are authorized to horrow
money for the purpose of bullding roads and bridges (Ar5. 8, Sec.9,
Constitution of Texas; Art. 718, V. R, C. 3,, 1925, and by virius
of language used in the case of Lasater v. Lopez {Ct. Miv. App. of
Tex,., 1918), 202 8.W. 1039, aff, by Sup. Ct. of Tex. 1918, 217 38.W,
373‘)i it 18 our oplnion that such serip, when lssued, world rot e
invalild.

In regard to the second question, herein set cut, It 1s
the opinion of this department that this question shouldi be anzwered
in the negative.

The only cases which Indicate that interest-besring surip,
1ssued by the county commissioners court, 1s valid asre cases in--
volving the constriction of roads and bridges or "courthouses, jails
or other permanent improvements.” We have found no cases holding
that the county commlssloners court may lssue intersst-hesaning scrip
against the general fund in payment for the current experses of ths
courty.

Countiss are political subdivisions and component parts
of the state; they have no powers or dutles except thoses which ars.
expressed by law or which may be clearly implied. Robertson v.
Bresdlove, 61 Tex., 316; EBdvards Coun®y v. Jennings, 33 S.W. 585,
affirmed 35 8., W. 1053, It 1= also well established tual The grant
of powers to countlies are usually strictly construsd. Stration
v. Commissioners Court, 137 8. W. 11l70.

In the cases implying that interest-bearing scrip is valild,
it will be found that the courts place particular emphasis gpon asuvh-
sections 6 and 7 of Article 2351, Vernon's Revised Civil Statubes,
1925, which Article provides in parti:

"Bach commissioners court shall: . . .
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"6. Exerclse genaral cons»ol over all roads, highvways,
ferrys and bridges in the county.

"7. Provide and kesp in repalr courthouses, jails, and
all necessary pudlic buildings,"

The power to issue Intsrest-bsaring scrip is but a part of
the pover to carry out these express powers granted by Article 2351,
supra. As was said by Judge Phillips in the case of lasater v,
Lopez, 217 S. W. 373, 376:

", . . This authority (issuing interest-bearing warrants)
vhere 1t was necessary for the county to use its credit for the
- purpose, was but & part o’ the power reposed in those courts to
lay out and establish ¢he roads, and proceeded, as well, from
their duty to establish them by construsting them as durably
as possible within the county's resources or limits of tax-
ation., It was a means for exscuting the general power ex-
pressly granted, a lawful means bscauss appropriats to that
end." (Parenthetical insertion ours.)

' There is no express grant of authority to the commissioners
court giving it the power to provide for interest on scrip issusd
against the general fund of the county for payment of current expen-
ses. Furthermore, the Legislature as yet has not deemed it advisable
to enact a statute providing that such warrants shall bear intersat
It 18 to be noted that the first case holding interst-bearing
warrsnts valid was handed down in 1883. The decision so holding 1is
styled San Patriclo County v, McClane, 58 Tex., 243, This case was
decided under Article 1229 of Paschal's Digest, which Article was
différent from our present statute, and 1t only held that the
county commissioners court had the power to lasue interest-bearing
scrip warrants vwhich evidenced the dabts oreated in bullding a
courthouse and jall. Then in 1887, just four years after the de-
cision of San Patriclo County v. Mcclanaf the Senate defeabed House
Bill No. 216 by a large vots, This was "An Aet . . . to reguire
the payment of interest on registered olaims against counties.,”
House Journal 1887, pp. 53, 145,373, 390; Senate Journal 1887, pp.
403, 558, An attempt to enact such legislation would evidence the
fact that interest could not be paid on scrip issued against the
general fund for current expenses, and the rejection of such pro-
posed enactment would indicate that the Legislature did not approve
of legislation which would authorize such interest-bearing scrip.

In the absence of an sxpress pover to the commissioners
court to issue interest-bearing scrip warrants against the general
fund in payment of current expense, and the further fact that no
Texas court has passed on the question, the application of the rule
that grants of power to countles are striotly consirued appears
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logical and leads us to the conciuslion that a commiasionsrs conwmd
is withou’ authority to lssue interest-bearing scrip warzants
against the general fund in payment of current expenses. Such has
been the consistent opinion of this department. To support this
last statement, we quote from parts of previcus depariuvental
opinions.

The first opinion was written August 22, 1887, during
the administration of Attorney Gensral James S. Hogg. Vol. %0,
Attorney Gereral's Letter Book, p. €02. We quote from pa»s of Lhab
opinion as follows: '

"The case of San Patrico Co. v. Mellane is the only
orie in which it 1s held that the county had tus right to
issue interssting bearing sc¢rip, and there the court re-
stricted the right to that class of Indebtedness incurred
in making public improvements required of them to be mads.
The decision was upon a statute which was in operation
before the adoption (of) our present constitublion, and 1%
gave peculiar significance and importawce to ceriain lang-
uage in Art, 1229 Pasch. Dig. wiich 18 not to be found in
our present statute. There being no express acthoribty given
by the statute to issue intsresting bearing scrip, the case
of Robertson vs, Bresdlove may be considersd as settling The
question against the impllied power to do so. In conrnzlusion
will state that at the last seasion of the legislalture a
b1ll was introduced austhorizing counties to issue intsresi-
1n% bgaring serip but the same was defeated by a large
vote.

Next we guste from an opinlor of this deparitment dated
February, 1892, which 1is signed by Hon. C. A. Culbsrson;, Astorney
General of Texas. Vol. 14, AtSornsy Gensral's Opinlons, p. 317.

Wour lstber of tha 1lth: instant 1s received,

"You enclose a copy of a pilece of scrip issued July 5th,
1887 by Childress County to &eo. D. Barnard & Co. for stabion-
sry (which is part of the current expenses of the county),
payable out of the general county fund or third class, which
by an express order of the commissioners' court endorsed
thereon draws 10% from October hth 1887, and ask if the saild
court was authorized to obligate the county to pay such in-
terest. The ruling of this department, as shown by coples
of letters enclosed, is in substance and effect that In
issuing scrip 1in the usual manner and for the currext ex-
penses of the county, the commissioners' courts are ot
authorized to provide for the payment of interest. This rule
is based upon the wholesome principal that these pourts ars of
limited jurisdiction; that thelr povers and duties are spscif-
ically defined by law and that they may not lawfully exercise
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such as are not so defined. A stringent constriuction should
be given the implied power to counties, Robertson v. Breed-
love, 61 Tex. 324, Our statutes upon this subject nowhers
delsgate to these courts the authorlity exercised in the case
subniitted by you, and the Legislature has emphatically de-
clined to enact that such warraants shall bear intersst by
defeating a bill iniroduced by Mr. Browning. House Jour.
18%7, Pr. 53, 145, 373, 390. Senate Jour, 1887, PP. 403,
55

"Under such circumstances, remembering also that svch
authority would be both dangerous and fruitful of debt and
taxation, unless the Supreme Court haa expressly and un-
equivocally so held, the authority should bs demied. Rare and
exceptional cases determined by thal Court should not be made
the gensral rule. As herstofore stated, the statutss do not
confer the power exercised in the case presented by you, nor
has the Supreme Court decided the precise case, or, in my
Jjudgment, 1aid down any general ruls necessarily declsive of
the question.

The third opinion to whiah attention is directed 1s a
conference opinion of this department aigned by Hon. B, F. Looney,
Attorniey General of Texas, and by W, J. Tounsend, Assistaiit Attorney
General, dated November 8, 1917. Vol. 50, Attorney General's Opin-
ions, p. 200 This eonfureneo opinion approves the opinlon of
Attorney General Culberson, supra, and in quoting the language of
that opinion which we have set out above, holds:

"The ruling of this Department is, I1n substance and
effect, that in issuing scrip in the usual manner ard for the
current expenses of the county the commissioners! court is
not authorized to provide for the payment of interest,

The last opinion of this department which we woild
mention, relating to this gnestion, is dated August 9, 1937, and
slgned by Hon. Scoti Gaines., Vol. 377, Attorney General's letter
Opinions, p. 736. Mr. Gaines wrote a very short and concise opirion
and sald in partd:

" . « . this department has consistently held that
the county commissioners court was without authority to
allov and pay interest on ordinary county warrants or scrip
issued in payment of current expenses , , ,'"
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For &ll of the reasons stated, partlcularly in that no
court has passed on the second question herein set out, and since
the Legislature has declined to enact that.such- warrants 8hall bear
interest, and the further reason that 1t has been the comsistens
opinion of this dsparitment that the county commissionsrs court
has no authority to issue interest-bearing scrip against thé
general fund for current expenses, 1t is concluded by this depart-
ment that such power does not exist.

In your letter you refsr to the case of Davis v, Burney,
58 Tex. 364. Thls opinion is inadequately reporisd, and it is
difficult to determine just what the actual facts were; however,
thls case is not authority for the proposition tha®t courly com-
missioners courts are authorized to issue Interssi-hearing scrip
agalnst the general fund in payment for current expenses. Afsar
holding that ths ¢ommissioners court dld not have aucaori‘y to
issue interest-bearing serlp in paymen: for current exlm:".aes, Mr.
Culberson, in his opiniom, supra, wrote as follows:

"In support of ths eontrary view two cases ars cited Ly
you from the 58 Texas Reporis. The first (San Pabtricio
County v. McClane, 58 Tex. 2337) is sufficiently explained by ti®

_lettar of Attorney Gensral Hogg heretofore refarred to, Trs
latter 1z Davis v. Burney, 58 Texas 364, It will be olserved,
hovever,. that in this case the commissionsrs' court pr&ctically
undertook to eall in and identify by registration all scrip -
issued prior to April 18ta 1876, when the present Constitution
took effect, and vhen a diff@r@n* rate of taxation ¥az author-
ized (Conat. Art, VIII Seec. 9), and the court contracted for
the postporeﬂeﬁt of thls indebtednesas by agreeing to pay
intereast as a conslderabion for the delay.! This cases, more-
over, 1s a peculiar ons. The facts are not fully =eporied
and it is not clear what was the charactsr of tre indshted-
ness or upon wuat ground the declsion was put by the cours
This being true, 1t should met be exiendsd beyond the point
actuslly decided and especially when To do so would, it 1is
believed, violate the spirit of our laws relating to This
subject. In &ll cases in which county debts are avidenced by
scrip or vwarrants, our statutes governing county finances
contemplate elther that money 1s in the treasury to discharge
the obligation or that the holder will await payment through
the prescribed methods of taxstion, '

"Rev. Stats. Aris. 961 et seq.
"Chapman v. Douglas Co. 107 U.3. 364."
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The conference oplnion of thils department signed by
B. F. Looney, Attorney General of Texas, and by W, J. Townsend,
Assistant Attorney General, supra, adopted the last quoted portion
of Attorney General Culberson's opinlon, in holding that Davis v.
Burney was not authority for the contrary view, and added:

"If there 1s no money in the treasury with which to
satisfy the scrip, the statutes on county finances and tax-
ation clearly show that the holder must ablde the collection
of taxes and other moneys which are set apart for the payment
of such lndebtedness. Under the law, these clalms become
due when there 13 money ln the treasury to pay them, collected
in the manner prescribed, and the courts are powerless to
contract that they shall fall due at an earller tlme and
obligate the counties to pay interest 'for the use, forbear-
ance or detention thereof;' besides, the payment of interest
on such reglstered scrip or warrants 1is the appropriation
of money upon a claim not provided for by a pre-existing law,
and 1s prohibited by Sectlon 44, Article 3 of our State
Constitution.*

This last quotatlon alsoc is subatantially the same language
as was used by Attorney General Culberson in hils opinion.

With further reference to the case of Davis v. Burney,
supra, we quote from an opinion of this department, dated September
28, 1935, signed by Effie Wilson-Waldron and Victor W. Bouldin,
both Assistant Attorney Generals. Vol. 367, Attorney General's
Letters, p. 578:

"In the early case of Davis v. Burney, 58 Tex. 364, a
commissioner for the Supreme Court held that a county has
this power by implication, citing as autherity the case of
San Patriclo County v. McClane, 58 Tex. 243. This latter
case involved the issuance of time obligations for the con-
struction of permanent improvements. In the Davls case which,
in our opinion, is 11l considered and in so far as we know
has never been followed by the Supreme Court, the court winds
up its opinlion with this observation:

"1and if it should be conceded that this concluslon
is wrong, then from the manner in which the various 1ltems
of county taxes were levied by the court, the tax complalned
of as 1llegal was susceptible of being readily distinguished
from the legal tax, and therefore the appellant, in any event,
could only recover the amount of the 1llegal tax pald by him
to the appellee.'’
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"The reason announced by the Supreme Court in the case
of Lasater v, lopez, 217 S.W. 373, for the lssuance by the
county of time warrants for permanent improvements is that
the very nature of the improvements are such that they ars
not ordinary current expenses and mst necessarily be paid
for out of the sccumulated revenue of future years, the
burden being too mich for one year. This arguiient is the
best reason we can concelve for the holding that currant
expenses should be paid out of the current revenue and not
charged against future generations.”

This last opinion quoted from has been adopted by thls
department, as is evidenced by a conference opinlon daled Decewher
1, 1939, Attorney Gemeral's Opinion No. 0-1659.

As has been pointed out, this department has comalstently’
held that the county commissioners courts are not authorized to
issue interest-bearing scrip agazinst the general fund in paymen<c -
for current expemses, Until the Legislature enacts & law Bpszifi-
cally granting such autho#ity, or until the courts hold that suchk
authority does exist, we are constrained to follow this line of
opilhions of this department becauze "it 1s the poliey of this -
depertment to overrule an opinion written by a prior administiration
only in the instance where a re-examination of the question comn-
vinces us that the prior opinion is clearly wrong." (Attornmey
General's Conference Opinion No. 0-1659, supra.)

Yoursz very truly
ATTORNEY GENERAL OF TEXAS
By /s/ Walter R. Koch

Walter R. Koch
Asaistant

By /s/ Harry Shuford
Harry Skmford

HSs:pbp

This opinion has been considered in conference, approved,
and ordered recorded.

/a/ Gerald C, Mann
@Gerald €. Mann
ATTORNEY GENERAL OF TEXAS



